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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 
 

Title Appeal No. 57/2018 
9th day of September, 2019 
 

 Mozibor Ali   ………….............    Appellant. 

-Versus- 

   Roshida Khatun and others ….................  Respondents. 

This appeal coming on this day (or having been heard on) 22-08-2019  

In the presence of: 

Kaji M.Hussain ............................  Ld. Advocate for Appellant. 

Mr. N.A.Sk. …………..................     Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment. 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 25-09-2018 passed in connection 

with T.S. No. 81/2013 by learned Munsiff No.1, Dhubri whereby learned Trial Court 

dismissed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 81/2013 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  
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3. The appellant/plaintiff filed this appeal on the following grounds :- 

1) The Ld.Trial Court has been erred in law and facts and dismissed the suit. 

2) The Ld.Trial Court has committed gross mistake and irregularities in passing the 

judgment. 

3) The Ld.Trial Court has misconceived the provision oflaw and arrived into wrong 

decision. 

4) The Ld.Trial Court did not discuss the evidencebrought into the record properly. 

5) The Ld.Trial Court framed9 nos. of issues, but did not discuss vital issues and 

illegally dismissed the suit. 

6) The Ld.Trial Court ought to have scrutinised the said matter and should have 

decreed the suit in favour of the plaintiff/appellant. 

7) The Ld.Trial Court illegally dismissed the petition and deprived the parties to get 

examination of the signature/thumb impression as such committed wrong. 

8) The Ld.Trial Court ought to have held that the Regd. Sale deed No.2280/1999 is 

a forged sale deed and was not executed by the appellant -plaintiff.  

9) The Ld.Trial Court ought to have held that the defendants have got no right, title 

and interest over the suit land.  

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiff has filed this suit for declaration of right, title & interest, setting aside 

of deed, khas possession and permanent injunction.  

6. The plaintiff purchased land measuring 1B-1K-7L(one bigha one katha seven lecha) 

through sale deed No.862/1987 dated 27-08-1987 of vill. Geramari Pt IV covered by 

Khatian No.13, Dag No.57 presently recorded under Patta No.2(O), 86(N), Dag 

No.57(O), 77(N)and got delivery of possession of the land and is theA schedule 

land. The plaintiff mutated his name in the record-of-rights. The plaintiff filled up a 

portion of the land by cutting earth from other portion of the land for construction 
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of residential house and opening rice and flour mill.  The schedule land issituated 

5/6 K.M. distance from the plaintiff’s home. Therefore the defendant being the 

neighbor of the land and well-known being earlier resident ofsaid village at 

Boraibari Part IV the plaintiff requested him to supervise the schedule land in 

absence of the plaintiff.About four years ago the defendant No.1 verbally requested 

the plaintiff to allow him to construct a temporary house on the schedule land of 

the plaintiff for keeping his agricultural products with condition to vacate the land 

when asked.Accordingly plaintiff allowed the defendant No.1 to construct a 

temporary house on sympathy and good faith. All of a sudden, the plaintiff received 

a notice from the ASO, Dhubri of Misc. Case No.444/2012 accordingly on date fixed 

i.e. 07-12-12, the plaintiff appeared through his Ld. advocate and found that the 

defendants filed case on the basis of a sale deed showing the plaintiff as executant 

of saledeed No.2280/1999 dated 28-12-99 wherein the plaintiff found his signature 

in his name whereas the plaintiff is an illiterate person. The plaintiff is a cultivator 

and does not know reading and writing; as such the alleged deed is prepared by 

false signature of the plaintiff. The plaintiff never sold any land to the defendants 

but the defendantsare trying to construct permanent structure of the land. Hence 

this suit.  

7. The defendants have filed written statement and contended that the suit is not 

maintainable under facts and laws; barred by law of limitation for the suit; suit is 

bad for under valuation; bad for want of cause of action; suit is bad for non-joinder 

of necessary party. 

8. It is stated in the W.S. that the plaintiff has purchased land vide sale deed 

No.862/87 from Azizur Rahman, Mozibar Rahman and Habibar Rahman in the year 

1987 and got delivery of possession, lateron the plaintiff sold the ‘A’ schedule land 

and executed Regd. Sale deed No.2280 dated 28-12-99 in favour of the defendant 
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and put his signature and also put his thumb impression in the said deed in 

presence of witnesses/identifier and delivered the possession of the suit land to the 

defendants. The defendant was the in-charge principal of Alomganj Geramari 

Amalgamated H.S. School retired on 31-05-2011 having enough properties of his 

own and has a permanent big house of his own living some members of his family. 

The defendant never asked the plaintiff to allow him to construct a temporary 

house in suit land for keeping his agricultural product. The defendant stated that 

after purchasing the land he filed an application for mutation being Misc.Case 

No.444/12 and notice was served upon the plaintiff and the plaintiff filed objection 

by falsely claiming the suit land as his own.  Hence the defendants have prayed for 

dismissal of the suit with costs.  

9. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts?  

2) Whether the suit is barred under law of limitation? 

3) Whether suit is bad for under valuation? 

4) Whether suit is bad for non-joinder of necessary parties? 

5)  Whether there is any cause of action for the suit? 

6) Whether the plaintiff has right, title, interest over ‘A’ schedule land? 

7) Whether the plaintiff is entitled to get any reliefs as prayed for? 

8) To what relief (s), the parties are entitled to?  

 

Additional issue: 

9) Whether Sale deed No.2280/1999 dated 28-12-1999 is liable to be set aside? 

10. Points for determination: 

(1) Whether plaintiff/appellant had been able to prove that the defendants are his 

permissive possessors? 
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(2) Whether plaintiff/appellant had been able to prove that the plaintiff has not 

executed sale deed No.2280/99? 

(3) Whether the defendants/respondents have been able to prove that the plaintiff 

has executed sale deed No.2280/99? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1, 2, 3& 4: 

13. The Ld. Trial Court has decided issue No.1, 4, 5, 6 and 7 against the plaintiff and 

has not decided issue No.2, 3, 8 & 9. 

The plaintiff has prayed to set aside sale deed No.2280/99 but has not exhibited 

the same. The plaintiff exhibited the certified copy of his sale deed No.862/1987 as 

Ext.1. There is no dispute that the plaintiff was the owner of the A schedule land. 

The plaintiff claims that the defendants are his permissive possessors. The 

defendants claim that the plaintiff has sold them the suit land in 1999. The plaintiff 

has neither in his plaint nor in his evidence said about the date or year in which he 

allowed the defendants to stay as permissive possessor over the suit land. The 

reason of alleging the sale deed No.2280/99 as false is that the plaintiff is an 

illiterate person and he cannot read and write. PW1 Mazibar Ali (plaintiff) said in his 

cross-examination that he had purchased the suit land by Ext.1. He does not have 

the sale deed with him at present but is with Mojid (defendant). Now question why 

the plaintiff’s sale deed will be with the defendant? This question has no answer. 

The plaintiff’s side had examined PW2, 3, 4 and 5 in support of his claim of allowing 

defendant to stay as permissive possessor. PW2 said that the defendant is staying 

over the suit land by constructing house since 16/17 years. PW3 is the son-in-law 

of the plaintiff. PW4 is the own son of the plaintiff. PW4 has come with a different 

fact in his examination-in-chief that the sale deed No.862/87 was given in his 
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custody by his father which was lost from his house for which he gave a missing 

report to the police on 18/11/14 and has exhibited the police report as Ext.5. This 

part of evidence of PW4 is beyond pleading and not reliable. Because the plaintiff 

faced cross-examination on 17/03/15 and he had not said about any such lost and 

any police report rather the plaintiff said that the original sale deed is with 

defendant Mozid. PW5 is a fair price dealer/agent who said that the plaintiff being 

illiterate draws his goods putting thumb impression from his shop. PW5 exhibited 

some page of his fair price register of customers. These have no authenticity and 

cannot be accepted as evidence about the illiteracy of the plaintiff. 

14. DW2 Hazrat Ali is the own brother of the plaintiff who identified the signature of the 

plaintiff in sale deed No.2280/99 (Ext.B) as he, plaintiff and defendant hail from the 

same village and read in the same school. DW3 Riyajuddin is the neighbour of the 

defendant. DW1 in his cross-examination said that Ext.B has two witnesses viz. 

Sarman Ali and Hazarat Ali; Sarman Ali has already died. DW2 Hazarat Ali is not the 

witness of Ext.B. DW1 said in his cross-examiantion that he does not know whether 

Hazarat Ali has died or not. CW1 Shahabuddin Mollah is the identifier who said that 

he had seen the plaintiff at the Office of Senior Sub-Registrar, Dhubri at the time of 

execution of Ext.B but the signatures were taken before his arrival at the said 

Office. DW4 & 5 are official witnesses in respect of execution of Ext.A and B. The 

defendants’ side had not examined the surviving witness of Ext.B to prove the fact 

that the plaintiff has executed the Ext.B and it is the plaintiff who signed and also 

put his thumb impression. Though the plaintiff has not stated in the plaint but it has 

come out in evidence that the defendant has long standing RCC house over the suit 

land. The long standing house shows possession of the defendant but same is not 

proof that the plaintiff has executed the sale deed No.2280/99. I find that the 
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defendants have not proved that the plaintiff has executed the sale deed 

No.2280/99.  

15. Now the most important question is on whom the burden to prove lies. Generally, 

each party has to prove its own pleas. The plaintiff has to prove that he allowed the 

defendants to stay over the S/L as permissive possessor and he has not executed 

the sale deed No.2280/99. The defendants have to prove that they are possessing 

the S/L by virtue of sale deed No.2280/99. The plaintiff wants khas possession. If 

the defendant does not adduce evidence and the plaintiff fails to prove his pleas, he 

will lose his case. So the burden is on the plaintiff to prove his plea that defendants 

are permissive possessor and he is an illiterate person and in fact cannot write his 

name. It is found that the plaintiff has failed to discharge his burden. The 

defendants have not disputed the fact that the plaintiff had purchased the A 

schedule land vide sale deed No.862/1987. Admitted facts need not be proved. The 

plaintiff’s side has not examined any official witness to prove the execution of sale 

deed No.862/1987 which is not required too. But from above discussions, it has 

come out that the plaintiff has failed to prove that he has not sold out the suit land 

to the defendants vide sale deed No.2280/99. As such the plaintiff has no right, title 

and interest over A schedule land. Issue No.6 is rightly decided by the Ld. Trial 

Court and finding on this issue is affirmed. 

16. Regarding issue No.2 i.e. limitation, the plaintiff’s side has examined his near 

relatives such as own son (PW4), son-in-law (PW3). Only PW2 is the independent 

witness who said in his cross-examination that he does not know anything about 

the sale & purchase of the suit land. Mazjid (defendant No.1) has land documents 

from Majibar (plaintiff); the defendant is staying over the suit land by constructing 

house since 16/17 years. The plaintiff’s side has not examined any person from the 

boundary of the suit land in support of his claim that the defendants are only 
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permissive possessors and all of a sudden he came to know about a sale deed only 

after appearing in the Mutation Case filed by the defendant. Interestingly, the plaint 

and the entire plaintiff’s evidence is silent about the date or year of allowing the 

defendant to stay over the S/L as permissive possessor. Constructing temporary 

house to keep agricultural products and constructing residential house is different. 

Question arises whether the plaintiff has never gone to see whether the defendant 

has constructed temporary house or permanent house over the suit land before 

getting notice of mutation case? I find that the plaintiff has failed to compel the 

Court to believe that the preponderance of probability is in his favour. Rather I find 

that the plaintiff has failed to prove that he came to know about the sale deed only 

on appearing in the Mutation case filed by the defendant on 07/12/12. The date of 

execution of sale deed No.2280/99 is 28/12/1999. The limitation period to cancel 

an instrument is three years from the date of registration of the sale deed or from 

the date of discovery of forgery. Now, the plaintiff has failed to prove that sale 

deed No.2280/1999 is a manufactured document and not genuine. Under such 

circumstance, the limitation period will be counted from the date of registration of 

sale deed No.2280/1999. As such the limitation period has long back expired and 

the suit is clearly barred by limitation. Issue No.2 is decided in the affirmative in 

favour of the defendants and against the plaintiff. 

17. From the discussions made above, I find that the suit is not maintainable in law and 

facts. Issue No.1 is rightly decided by the Ld. Trial Court and rightly held that the 

plaintiff is not entitled to get any relief; sale deed No.2280/1999 dtd.28/12/1999 is 

not liable to be set aside. Issue No.8 & 9 are decided in the negative in favour of 

the defendants and against the plaintiff. 

18. Hence, I find that the plaintiff/appellant had failed to prove that the defendants are 

his permissive possessors AND the plaintiff has not executed sale deed No.2280/99. 
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The defendants have also failed to prove that the plaintiff has executed sale deed 

No.2280/99. As an overall finding, I find that the Ld. Trial Court has not erred in 

reaching the findings. 

19. So far issue No.2 regarding under-valuation of the suit is concerned, the 

defendants’ side allege that the suit is under-valued. There are standing house over 

the suit land. The valuation will not be in accordance with the value of the 

structures which should be demolished to give khas possession. The plaintiff claims 

that he purchased the suit land vide sale deed No.862/87 which certified copy is 

exhibited as Ext.1. Ext.1 shows that the consideration amount of the suit land was 

Rs.6000/- (Rupees six thousand) only. The plaintiff has valued his suit at 

Rs.30,000/-(Rupees thirty thousand)only and paid ad-valorem Court-fee thereon. 

The sale deed No.2280/99 which the plaintiff wants to set aside is exhibited as 

Ext.B and the consideration amount of the same is Rs.30,000/-. I consider that the 

plaintiff has rightly valued its suit. Hence, the suit is not under-valued. Issue No.3 is 

decided in the negative in favour of the plaintiff and against the defendants. 

20. In case of issue No.4 i.e. non-joinder of necessary party, I don’t find the presence 

of any other person is required to determine the suit and pass decree. Hence, I find 

that the suit is not bad for non-joinder of necessary party. Issue No.4 is decided in 

the negative in favour of the plaintiff and against the defendants. 

21. Regarding issue No.5 i.e. cause of action, the plaintiff claims that he purchased the 

suit land by registered sale deed i.e. Ext.1. The defendants are his permissive 

possessor over the suit land. Whereas the defendants claim that they have  

purchased the suit land from the plaintiff himself vide registered sale deed 

No.2280/99. I find that there is cause of action for the suit. Issue No.5 is decided in 

the affirmative in favour of the plaintiff and against the defendants. 
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22. In view of the above discussions, the title appeal is dismissed on contest with cost. 

The impugned judgment and decree dated 25-09-2018 passed in connection with 

T.S. No. 81/2013 by learned Munsiff No.1, Dhubri is affirmed. No interference is 

required. 

23. Prepare decree accordingly. 

24. Send back LCR along with a copy of judgment. 

25. Given under my hand and seal of this Court this 9th day of September, 2019. 

Typed by me – 

 

 

D. Boro     D. Boro 
Civil Judge, Dhubri     Civil Judge, Dhubri 

 

 


